(iii) Secretariat Study: Report on the work of the
International Law Commission at its
Forty-fourth Session

The Intermational Law Commission (heretnafier called the Commission
x ILC). established by General Assembly Resolution 174 (IT1) in 1947, is
he principal organ (o promote the progressive development of International
aw and jis codification. The Commission held its Forty-fourth Session in
Geneys from dth May o 24th July 1992 There were as many a8 five
i toplcs on the agenda of the sald Session of the Commission.
e included:

(i) The Draft Code of Crimes Against the Peace and Security of
Mankind;

{ii) The Law of Non-Navigational Uses of International Watercourses,
(i) State Responsibility;

{iv) International Liability for Injurious Consequences Arising oul of
Acts not Prohibited by International Law; and

¥)  Relations Between States and International Organisations (Second
Purt of the Topic).

- In view of itx practice not to hold & substantive debate on drafl articles
dopied on first reading until comments snd ohservations of Governments
ficreon are avallable. the Commission 3id aol consider the item, on the
.:'_1, dﬁmmqmmm
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Rapporicur for the topic. The Commission also did nit consider the tem
“Relations Between States and Intemnational Organizations {second pan of
the topic). The discussion of the firm pan of the topic dealing with the
stalus, privileges and immunitics of representatives of States 10 inemationg)
organizations had culminated in the adoption of a ==t ol drafi sriickes which
had formed the basis of the Convention on the Representation aof States
im Their Relations with International Organizations of a Universa)
Character, 1975. States had been slow o matify the aforementioned
convention and doubts had arisen as 1o the advisability of contmuing the
work undertaken in 1970 on the Second part of the ropic, dealing with the
status, privileges and immunitics of International Organisations and their
personnel. These mssues the Commission observed, were 1o a large extent
covered by existing agreements between States and Intermational
Organization. Further while eight reports had been presented by 1wo
successive Special Ropporieurs and a total of 22 draft articles contained
therein had been referred 1o the Drafting Committee, the latter had not
taken any acthon on them. Besides neither in the Commission nor in the
Siath Comminee had the view been expressed that the topic should be
more actively considered, The Commission therefore, decided, subject o
the approval of the General Assembly, not to pursue further, during the
current tenure of its members the consideration of the topic.

It will be recalled that the General Assembly had by its Resolution 46/
54 invited the Commission 10 consider Turther, within the framework of the
draft Code of Crimes agninst the Peace and Security of Munkind, and 1o
analyse the issue concerning the gquestion of imernational cnminal jurisdiction
or other international criminal trial mechanism as outlined in the
Commission's Report on the work of its Forty-second Session so as 1o
enable the General Assembly 10 provide guidance on the matter.

The Commission held substantial discussions on the issue of an
international criminal jurisdiction or other international trial mechanism.
the topics on Staic Responsibility and Iniernational Liability for Injunous
Consequences Anising out of Acts not Prohibited by International Law.
Some notes and Comments on these iterms which were subjected 1o detailed
discussions during the forty fourth session are contained herein.

It may be emphasised that the Asian-African Legal Consultative
Commitice sfiaches particular imporiance lo the gquestion of Non-
Navigational Uises of International Watercourses as this topic is also undef
consideration by the Comminiee. The 1opic of the Draft Code of Crimes
Against the Peace and Security of Mankind is also one to which the AALCC

attaches great importance in view of the current international

Dralt Code of Crimes Against the Peace and Security of Mankind: The
- ot of an Interpational Criminal Court

At the Forty-fourth Session the Commussion considered the Tenth Repornt
establis of an international criminal court or other international tnal
ek | e |

" It is important 10 note that the Commission had in 1991 adopted a sct
of Drafil Anicles on the Draft Code of Crimes Against the Peace and
‘Bacurity of Mankind. On fiest reading it was envisaged that the draft articles
‘would be applied by national courts. Anicle 6 (which deals with the
ohligation of States Parties 1o try or extradite persons accused of crimes
against the Code) however provides:

~ “§ (3) The provisions of paragraphs 1 and 2 do not prejudge the
establishmant and the jurisdiction of an international criminal court™,
 Article 9, dealing with the principle non bis in idem also contemplates
the possible establishment of an international criminal cour.

se of the Tenth Report

il Rapporieur's tenth repont discusses in some detail the issue
mmhhm of an 'rnl:::llﬂml criminal court. Th:meun
comprises of two pants, Part | (paras 7 - 20) deals with certain objections to
“such a jurisdiction, Part 1] (paras 21 - 86) considers certain specific issues
which would arise in the course of establishing such a jurisdiction. These
with the following issues -

(A} The law 10 be applied (paras 21 - 46).

(B) The jurisdiction of the coun ratione materiae (paras 47 - 56);
(C) Complaints before the court (paras 57 -66),

(D} Proceedings relating 1o compensation (paras 67 - 75},

(E) The “rendition™ of an accused person 1o the court and its relationship
10 extradition (paras 76 - §3); and

(F) The question of appeals ie. “the double hearing principle (paras
B4 - 86).

[T Spr———

2 Cemeral Ausmibly Resohins 3650 Th Ripon was prepirnd in pusssscs of 9 12 1991 openmree
Pragugh 1
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The drafi proposals on these issues were acconding 1o the Special
Rapporteur, put with the idea of stimulating a debate.

The repont was discussed in the Commission in two pans. First, 3
peneral debate on Pan | and thereafier a specific discussion on each of the
questions covered in Pant L

The discussions on Part | dealt with a simple question which had (o be
answered by the Commission: was it possible 1o establish an international
crminal court? On this point the debate had revealed three trends: W A
substantial majority of the members of the Commission had spoken in
favour, although with some qualifications, of establishing an immuimaj
cnminal court. They pointed out % on the basis of examples as diverse i
the trial of General Noriega in the United States of America, the Gulf War,
the attacks on aircraft in which Libya was being singled out and the Touvier
case in France % that the lack of an international criminal court was leading
Stales to take unilateral measures which were considered by many 1o be
uwnacceptable. They urged that such a siation, which could only benefit
the strong States, might result in a dendal of justice when a State, of one of
its courts, refused to try a case because it involved one of its powerful
nationals. An international criminal court would fill such a gap.

The second trend was represented by the members of the Commission
whao pointed out the political and lechnical problems concerning which the
establishment of an international criminal count would give rise. In their
view that they would prefer the Commission to move towards a mare
Nexible mechanism which was more compatible with State sovereignty.
Some proposals had been mode o that effect. One member, for example,
had referred to the possibility of the paricipation of active observers in

instituted before national cours or the possibility of requesting
Advisory Opinion from the International Court of Justice. But this opinion
sccording 1o the Speciul Rapporteur would not be effective. Trials were in
principle public and open 1o any observer who wished to be present and the
establishment of a mechanism composed solely of observers would thus not
be a crucial innovation, He had further pointed out that the Advisory Opinion
which could be requesied from the International Coun of Justice could nol
constitute the "trial mechanism” referred 1o in General Assembly resolution
46/54. Another member had suggested the establishment of an Ad Hoc
Court, but was nevertheless suspicious of such courts, which would be of
the Nuremberg type which would established after the Commission of the
alleged crimes. This thinking was more in terms of un institution along the
lines of the Permanent Court of International Arbitration, However such a
court would invalve choosing judges from o list und determining the
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national Criminal Law. The proposal however nevertheless descrves
iher consideration and possible claniication.
Stale sovereignly has been described as a major insurmountable political
qoblerm. But in modem day workd, political interartion, necessitated giving
s some national prerogatives and was making headway. This would be
gerned in the European Community for example. The Commission should
jot igoore that trend, With regard 10 technical problems, one member, for
xample. pointed out that criminal responsibility involved the responsibility
Fthe individual It was sometimes difficult to determine the responsibility
§ thosz in Government or Parliament since the responsibility of the members
‘2 Covernment was collective. That was the solution adopled by the
erg Tribunal in connection with the theory of conspiracy even where
particular minister did not agree with a decision of the Government.
- Co ning aggression, the problem of jurnisdiction of the Security
‘ou ﬂﬂﬂmhmhﬁnﬂmﬂﬂnmﬁulfmﬂ.hndmhedixm
wwmﬁmﬂmmmﬂnmlmlﬂmﬂﬂFHl
_!- contrary to that of the Security Council. If the Secunty Council
lm[ms.lh:rm:mnhumlcrummll:uun would have to consider the
s of the decision il might be called upon o make to avoid
i inﬁwﬂﬂ:&mﬂytmmﬁl If the Secunity Council, determined
i there had been an act of aggression and the Imernational Criminal
I q-r.lud:d otherwise, there might be some difficulties between the
[T State and the defendant who might shelter behind the Security
‘tﬁdﬂun The problem was undoubtedly delicate and it was up to
nission (0 armve at an acceptable solution.
[ hie thi'd wrend, was in favour of maintaining the status quo. In view of
Z;'. Secretariat the second trend, if properly developed further
ul Illi:f:t the requisite requirements of establishing an international

ely, besides the problem of national sovereignty, the establishmem
Iﬂmﬂmd Criminal Court depends on the existence of palitical will
les. All the outstanding issues could easily be resolved through drafting
e Commission, A clearly affirmed political will by the member States
& creation of such a Coun ix a condition sine gua non 1o enable the
Humission to make any headway in its work,

Ahe Special Rapporteur recalled that, in 1950, the Commission had
Pinted (wo Rapporieurs 1o study the advantages and drawbacks of
hing an international criminal court. Having considered their repons,
amission had concluded that it was in favour of such a Court. The
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Commission was naturally free 1o change its mind after 40 years, but if j
dud 20, i would have 10 indicale reasons therefor. In his view, the recen
developments in the international situation did not justify such a reversy)
He proposed that if the Commission maintained a possible position,
might set up a Working Group entrusting it with preparing a drafi which,
would be submined to the General Assembly. If on the other hand the
solution seemed premature, the Commission might coatinue 10 review 2
the aspects of the question in plenary. If such a Working Group was
established, it would, be necessary for it 10 compile all the arguments i
favour of establishing the court and 1o prepare a document along those [ines
which would reflect the consensus.

The Discussion on part two of the Special Rapporteur’s Report in the
plenary of the Commission

The discussions in the Commission concentraled on the question of the
Law to be applied and the jurisdiction with regard 10 the law 10 be applied.
The first question raised was whether it should be confined to the proposed
drafl code of crimes. Consensus emerged that the applicable law should not
be limited 10 the Code, The Code was still al the draft stage and it only
covered certain calegories of intemational crimes Le. % crimes against the
penace and security of mankind and other most serious crimes. One member
for instance ohserved that there was litle chance of the Code, becoming an
instrument that could be applied. Relevant conventions in view of many
member Stales should be referred to. If the Code was 10 take the form of a
canvention it would become part of that category of sources of the applicable
law, If not the intemational criminal court could still be an institution that
was possible for acceptance by the intermational community.

The Special Rapporteur had provided for Aliernative B, “The cour
shall apply :

{a) intermational conventions, whether general or particular, relating 10
the prosecution and prevention ol crimes under international law.
international custom, as evidence of a practice sccepled as law;
the general principles of law recognized by the United Nations,
judicial decisions and doctrines of highly qualified publicisty of the
various mations, as subsidiary means for the determination of rules
of law;

{e) intemal law, whene appropriate.

The clements lisied in ahernative B of the draft provision gave rise 10
considerbie controversy. The members of the Commission had generally

(b)
(c)
(d)

sted that they were in favour of referring 10 Intermational Conventions. It
-« however true that all International Conventions could not serve as the
e for 2 criminal action, since not all of them were universally accepted,
" artheid, for example, had been included, after lengthy discussion, in the
1 cﬁg::;ngnimlth:p&mmﬂmﬂtjd‘ﬂﬂﬂkiﬂ.ﬂﬂlnuum
" b ihe International Convention on the suppression of punishment of the
ie of Apartheid, but in accordance with the peremptory norms ol
al law,
tom was the most disputed clement and some have gone %0 far ns o
"~ that the nullem crimes sine lege principle ruled out any possibility of
ine 2 eriminal action on custom. But it was impossible to detach custom
 the applicable law, particularly in international law, which was
Faialy cutomary
10 the general principles of criminal law recognized by States,
e members of the Commission pointed out that since the Hague
aventions of 1899 and 1907 in respect 1o the laws mmﬂmurwm
d a similar provision analogous 1o the ‘Martens Clause’ had been
_'.= relevant codification instruments. General principles should
refore not be ignored.

Several members also pointed out that jurisprudence was a source of
¥ in many legal systems and played a particularly important role in the
In connection with internal law, the generally accepted principle on the
% under consideration was that of the conferment of jurisdiction. The
emational Criminal Court in the view of some members of the Commission
ki not take cognizance of a case unless the States concemed % the State
whose lerritory the crime had been commitied, the victim State, the State
ch the suspecied perpetraior of the crime was a national and the State
Whase territory the suspecied perpetrator was found % had recognized
Jurisdiction, However, the possibility could not be ruled out that one of
Bk States might make the conferment of jurisdiction on the court subject
the application of its intermal law, provided, of course, that the Iatier was
In conflict with the general principles of crimimal faw. It was difficult to
ieve that the international criminal court would never be called upon 1o
ply internal luw in a given case, even though it would obviously have to
iy international law.

Jurisdiction of the court was a much debated topic, and a middie of the
will have to be adopled.

The list of crimes for which the court would have exclusive and
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compulsory jurisdiction was not final but it could be made shorter or longer,
The Special Rapporteur had proposed a dual regime of jurisdiction: exclusive
jurisdiction and optional jurisdiction. He had iniended 1o be cautious, byt
his proposal for solely optional jurisdiction had been rejected at the preceding
session. However such an approach seemed to be generally accepted af the
current session.

The question of complaints before the court (section ¢) had concentrited
on paragraph | of the drafl provision. This provision dealt with principle,
not procedure, and its purpose was to provide, on the one had, that only
States, and not individuals, were empowered 1o bring a complaint before
the court. On the other hand all States would be concerned imespective of
whether or not they were parties 10 the Statute of the Court, Thus in the
view of some the right to bring a case should not be conflined to States
parties, since, by referring a matier 1o the court, i nen-party Stale was, in a
sense, showing that it had confidence in the court, What had to be ascertained
wis in which capacity a State which was not o party 1o the Statute of the
court could bring o complaint belore the court. A State which had been a
vietim of an intemational crime, whether or not the act had been commited
in its territory and whether or not the alleged perpetrator was one of ity
nationals might be granied the right 1o instilne proceedings.

Furthermore, in our view, it would be undesirable for a proseculor 1o be
entitled to refer a case 1o the Court, as some members of the Commission
have proposed. The role of the prosecutor could be envisaged in several
ways in the event of proceedings being instituted before the international
criminal court. The prosecutor should nol, in our view, refer cases 10 the
court himself. His role should be 10 receive complaints, and if necessary (o
initinte inquines and 10 draw up the indiciment.

As 1o the role of International Organizations, they oo might have
certain interests 1o protect. An International Organisation might itsell have
been a victim of aggression aguinst its property or its agents, in which case
it might be more appropriste for the organization and nol for the State 10
bring a complaint. In our view Intemational Organizations should be regarded
as legal persons under public law with interest separate from those of thest
members States. They should therefore be able 10 refer a complaint 1o the
court in the same capacily as Stales.

With proceedings relating to compensation (Sec. D) in internal law, "
frequently occurs that a criminal court has to rule in criminal proceeding®
and at the same time in the civil procecdings which arose out of them-
Therefore there is no reason why an international crimimal count could nol
do likewise. This view however is not genemally shared.

mdmﬂmﬁﬁmmucmmch'mﬂummurdulllﬂld mh?:thrmr
of the crime {Section E) has given rise 10 many ru:nrm_nn':l:: n;h.::
gstified in particu h:bydmnudmm?::uumufth:hut '::dmu
“uhich are protected by extradition ireaties. A view Was @xpres "
R _nder o the court of the alleged perpetrator Int‘ the crime should %
... it was an obligation of all States partics to the Slnh.!tu ;l" [
* Th:: Count could also conchude ul:aditr:_m lmﬂml_,l with r:;tnli
B not parties to the Statute. In any event, if an Inl:m_nugnul crimina
B established, it was necessary to have confidence in it, 10 allow it
y 1‘Imrmn s funetion and not to paralyse its action by provisions that
".Id render it ineffective and futile. The principle of surrender should,
"' fore not be open o question. "
besitant with regard o the draft provision on the
;’mmm?—?mw;;ﬂicﬁﬂn (Sec. F). It is true that since the cour
B ¥ e the highest international criminal body, it would be anomalous
for fts decisions to be reconsidered on appeal. In most legal systems, no
neal lics against-decisions handed down by the highest national oot
B secisions of the International Criminal Court would be intended 1o
final. Consequently no appeal should lie, ::ilherl on pnifnl_nl' fact nr;;n a
aaint of law, against the decisions of the international mmnﬂ_r;m::md me
jdea however were expressed on the possibility of the case being by
a bench of judges with appeal to the full bench.
1 jons in the plenary a working group on &0

In ﬁxmwu formed under the Chairmanship of
v -Mlﬂ.ﬁmmm:luuwmmﬂqmﬂ:a

i Iuﬂh:rmdmﬂrﬂﬂmnumismmmim!h:
' .“rﬁmnn ﬁ: Rtpmimthwnrtul‘iuﬂnd}um' conceming
hqnﬂinnuiul:nrﬂimduhl mechanism and to that end
take into account the Ninth (Part I]InﬂdTemhR:pu!!nfwﬁ
Special Rapporeur. So as 10 draft concrete recommendations W
regard to various issues which the Wurthgﬂm:g may consider
and analyse within the framework of its mandate™.

as in the Working Group:
he Working Group identified 5 areas for study : .
(i) the basic structure of the court or the other options for an
international trial mechanism. .
(i} the sysiem of bringing complainis and of prosecufing alleged
offender,
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{11i) the relationship of the court (o the United Nations system, nnd
especially the Security Council;

{(tv) the applicable law and procedure, the issue of ensuring due process
to accused persons; and

{vi prosecution and related matters.

The basic structure of the court or the other options for an ‘International
Trial Mechanism'

The method of creation of a court:- This can be done through a
resolution of the General Assembly. The best way for creation of any
international institution would however be by a statute agreed o by states
pirties. Created this way it would have assurance of a sufficient degree of
international support to work effectively.

The composition of the court:- It is assumed that the count or other
trial mechanism would not be a full-time body, but an established mechanism
that can be called into operation when required. The court would be
constituted according W procedure determined by the statute, on each
occasion it is required to act. The President of the court alone would act in
full-time capacity. This would substantially reduce the costs, and help to
ensure that suitably qualified persons were available to act as judges.

It was suggested that each state party to the statute would nominate for
a prescribed term, one qualified person to act as a judge of the count. Person
would be gualified, if they held, or had held, judicial office on the highest
criminal trial court of a state party, or were otherwise expenienced in penal
law (incloding, where possible, intemational penal law). States parties would
undertake to make judges readily available to serve on the court. The stales
parties would elect by a secret ballot, from among the judges so nominated,
n person 0 act as President of the count for a prescribed term, and four
other judges who with the President would constitute a “bureau” for the
Court, When o Court was required to be constituted, the “bureau”™ would
choose five judges to constitute the Court, and in doing so would take into
sccount prescribed criteria (nationality of the accused etc). Under the statule
judges of the court would, act independently of any direction or control of
their state of origin.

{2) The system of Bringing Complaints and of Prosecuting Alleged
DiTenders

The ways by which a state might sccept the jurisdictiom of the
court: The court should not have compulsory junsdiction ie. the stabe

[}

_arty to the statute is not obliged o accept ipso facto and .wiﬂ'mul further
ement the jurisdiction of the proposed court. By becoming party 1o the
Catute @ siale party would have cenain administrative obligahons. But
merely becoming a party would not itsell entail the acceptance of junsdiction
of the Court over particular offences or classes of offences. It was suggested
kst 4 menu of crimes be presented out of which state Fm_lld choose, This
d have to be done by a separale act, The junsdiction of t[-u? cour
would not be exclusive bul concurrent with state cm!rt:.. States which are
e parties to the statute can nevertheless accept jurisdiction of the Court on
ad hoc basis, since the basic purpose of the court is to find solutions o
o involving sedous offences of an intemational character.

. The subject matter jurisdiction (jurisdiction ratione _mnltri:n_e]luf
the court: The court's jurisdiction should extend to specified existng
- erational treaties creating crimes of an international character. This ahm_.ﬂd
o elude the code of Crimes against the Peace and Security of Mankind
{subject to its adoption and entry into force], but it should not be llimund to
Code. The treatics which can be included are centain war crimes, the
_ side Convention, the Apartheid Convention, Convention on hostage
aking, hijacking of ships and aircraft etc.

_ Another issue to be resolved is whether the competence of the court
should extend to the crimes aguinst general international law, which have
ot yet been incorporated. It is suggested that the list of cimes need not be
2 long onc.

" The personal jurisdiction (jurisdiction ratione personae) of the court:
This issuc was dealt with by the Special Rapporteur in his Ninth Report®.
broadest possibility would be to build on the exiting pnnciple of
universal jurisdiction under various treaties. The court would try individuals
L& natural persons rather than states, The court should have jurisdiction
affences which themselves have an intemnational character, It could be

wovided that the Court has personal jurisdiction in any case where a state
' to the Statute has lawful custody of an alleged offender. It has
iction to try the offender under the relevant treaty or under general
: ional law, and it consents to the Court exercising jurisdiction instead.

i the first phase of operation, the essential need is to establish and reinforce
onfidence of states in the court as a possible means of dealing with
in special cases. Another area which needs to be considered is whether
coused person should be able to rely on personal immunity (e.g. as a
atic agent), The ideal solution would be to require in every such case

CAMTS mnd Coer,
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the consent of the state in question and to treat that consent as 2 waiver of
the immunity,

Three conditions would have to be met for the count (o have jurisdiction
BVEr 4 case |

{i}  the case must involve an alleged crime falling within the subject-
matter of jurisdiction materiae;

(i} the state or states which, under the provisions dealing with persong|
Junsdiction, are required to accept the count's jurisdiction mus
have done so, either in advance or ad hoc;

{1ii) the alleged crime must fall within the terms of their acceptance of
Jurisdiction.
The relationship between a court and the code of crimes:

Though the draft code of crimes against the peace and security of
mankind and the establishment of an intemational criminal count are two
independent projects within the Commission, it 18 clear that they are inter-
related. It would be unforiunate if some states did not matify the Code
because of the lack of appropriste means of implementation. Similarky it
would be unfortunate if states did not adhere to the Stamte of the Court,
because of a perceived lack of objective jurisdiction in the absence of the
code,

The essential point, if a court is to become a reality, is to maximize the
level of suppon it can receive from states. When drafting the Statute of the
Court however, the possibility should be left open, that a state could become
a party to the statute without thereby becoming a party to the Code, or that
a state may confer junsdiction on the Court with respect to the Code, or
with respect to one or more crimes of an imernational character defined n
other conventions, or on an ad hoc basis. The critena should be that of
maximum flexibility as regards the junsdiction rarione materice of a coun,
but this is most readily achieved if the Code and the Statute of the Courl
are geparale IRSIrmMEnis.

There was general agrecmont that the proposed Court should not be
limited to offences contained in the Code. The Court could have an
independent utility, especially if it was widely supported by states. It should
be established under its own Statule.

{3) The Relationship Between the court and the United Nations systems,
Specially the Security Council.

An important issue which the 1953 Committee left open was whether

46

the Court should be a part of the United Nations System or 5hu_uil:l operate
as an independent entity. If the Court is world wide in its scope it shuuh_d h:-
pesociated with the United Nations. 1f 1 as to u:rp:ml.elun a regional basis, it
can be associated with the relevant regional organization. The Culuﬂ as
envisaged is to be a modest mechanism rather than a standing institubion
with a substantial staff. The ordinary costs of the Court wuul:_l be home by
arties 10 the statute. For any actual trial, it would depend on its length and
complexity, but the costs would be bome by states making use of the court,

One idea that may have real potential relates to the concern expressed
about the trial of major drug-traffickers. Where this problem 15 special 1o a
r':’mﬁnulnr region, it may be that a regional trial court, established by the
countries concerned in cooperation with the United Nations would be one
way of resolving such a problem. Such a court need not he part of the
‘United Nations system although technical and other assistance by relevant
United Nations programmes or other relevant regional international
izations could be made available.

Otther aspects which need to be looked into are the relationship between
the Court and the Security Council. Whether the Court has III] abide by the
Security Council decision which may be polincal or it should act
independently as a judicial organ is still to be resolved.

(4) Applicable Law and Procedure, the issue of ensuring due process
~ to the accused person

In drawing up provisions dealing with law to be applied by an
international criminal court, account must be taken of the specific nature of
the proceedings before that body, which is, of course, judicial in character.
The trial of an individual charged with committing a crime coming within
the jurisdiction of such a court is not an international dispute between two
subjects of international law. Rather, an international mechanism would be
ifnplu}r:d to bring to account persons accused of a serious crime of an
international character falling within the jurisdiction of the court. A Court
would not be created to deal with minor matters, or matters falling exclusively
within the domestic jurisdiction of any State. (The Tenth Report of the
Special Rapporeur paras (21-46) dealt with this aspect).

A formula alang with lines of Article 38 of the Sttute of the Intermational
Court of Justice would not suffice. It would need to be supplemented by a
Teference to other sources such as national law, as well as to the secondary
enacted by International Organizations, and in particular the United
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Applicable procedure: The Statute of a Court, or rules made thereunder,

should specify 1o the greatest extent possible the procedural rules for the
trial.

(5) Prosecution and Related Matters

The Working Group also autlined some possible solutions o the peneral
guestion of how proceedings could be initinted before an inlernationa)
eniminal court. Such & count would not try defendants in abstensia, In this
context Article 14(3) (d) of the International Covenant on Civil and Political
Rights refers to the right of an sccused person “to be tried in his presence”.
In the case of an intermational criminal cour, the requirement that the
defendant be in the custody of the cournt at the time of tnal is alse important.
Other points discussed in the Working Group were: (a) the system of
prosecution; {b) the initistion of a case; (¢) bringing defendanis before a
court; {d) international judicial assistance in relation to proceedings before
a court; (e) implementation of sentences and (f) relationship of a coun 10
the existing extradition system.

The system of prosecution: Essentially there are three options (1) o
complainant state as prosecutor; (2) &n independant standing prosecutional
organ; and (3) an independent prosecutor appointed on an ad hoc basis. An
independent ad hoe prosecutional system seems best preferable whereby on
the occasion of a trial a prosecutor would be appointed on basis agreed.
One option would be for the court to appoint a prosecutor, afier consultations
with the siate making the complaint and any state concerned., In the case of
a complaint of aggression, for example, the prosecutor could be nominated
by the Security Council.

The initiation of a case: In the initiation of a case by complaint, it will
be necessary first to identify an official or body to whom such complaint is
to be made. This could be the President of the count.

The next question is which state could bring a complaint? In view of
the AALCC Secretariat, the right to bring a complaint should extend to any
state party which has accepted the court’s jurisdiction with respect to the
offence in guestion as proposed by the Working Group merits consideration.
Consideration need also to be given to a victim state’s right to brng 4
complaint. Another state which could have the right to initiate complaints
is  state which has custody of the suspect and which would have jurisdiction
under the relevant treaty to try the nocused for the offence in its own courts.
Co-operation of that state would necessarily be required if a trial was 10
proceed.
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When the complaint 1s lodged, it would be examined by an inu_:l:p:nde.nl
- prosecutor appointed on an ad hoc basis. The prosecutor will, where
appropriae, issue @ formal accusation charging the alleged ﬂl’l’a_:ndu- with
the commission of a specific crime which falls within the subject matter
and personal jurisdiction of the court.
Bringing defendants before a Court: This process would definitely
pe different from the extradition procedures, The means by which transfer,
of the accused, could be requested will in part depend on the nature of the
* prosecution arrangements. Such i request must be from an authority expressly
designated in the Stawte. It must be in writing. must cuema,igl as accurate o
description as possible of the person sought, and must specify the qffcncc
and evidence which should be prima facie sufficient 1o justify putting the
accused on trial. The requested state would be empowered, and if necessary
required, 1o place an accused person under provisional arrest pending
sompletion of the process of transfer.

International judicial assistance in relation to proceedings before a

Assistance shall include, but not be fimited to:
{a) ascertaining the whereabouts and addresses of persons;
(k) taking testimony or statements of persons in the requested state or
at the court,

(c) effecting the production or preservation of judicial and other
documents, records, or articles of evidence;

{d) service of judicial and admimistrative documents; and
{e] authentication of documents.
Other provisions in the treaty could relate to:-

{i) the identification of a central authority in the requested state and an
officer of the court to whom and by whom requests [or assistance
would be made;

: {ii) the execution of the request for assistance and the law governing
execution;

(iii) the contents of the request;

{iv) the circumstances in which a person who is in custody in the
requested state may appear 4s a witness at the court;

(¥) cows;

A¥i) confidentiality of information;

(vii) rules governing lestimony;

* (viii) the Tanguage in which requests are to be made; and
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